
 
 
 LEASE 
 
AGREEMENT OF LEASE, made on the       day of _____________, 2008, by and between 
 
 Genesee Brook, LLC 
 12 South 6th Street 

Suite 715 
Minneapolis, MN 55402 

 
hereinafter called the Landlord, and 
  

 
 
 
 

hereinafter called the Tenant. 
 
 WITNESSETH: 
 
1. PREMISES: 
 
a. For and in consideration of the rental herein reserved and of the covenants, conditions, 
agreements and stipulations of the Tenant hereinafter expressed, the Landlord hereby leases to 
Tenant and Tenant hereby leases from Landlord, the following premises, situated in Brooks Landing 
Business Center, Space # ______, measuring approximately ______________________________ 
(_____________) square feet, located upon property situated in the City of Rochester, County of 
Monroe, and State of New York as said premises is more fully described in Schedule "A" attached 
hereto.  The word "Premises" or similar designation wherever used in this lease and riders, 
modifications and amendments, shall refer only to said premises. 
 
b. A Plot Plan is attached hereto solely to identify the demised premises, the same shall not be 
deemed to be a warranty, representation, or agreement on the part of Landlord that the said property 
or premises will be exactly as indicated on said plan. 
  
c. Landlord may increase, reduce, or change the number, dimensions or the locations of the 
walks, buildings and parking areas in any manner Landlord shall deem proper, and Landlord reserves 
the right to make alterations to or to add buildings elsewhere at the property so long as such changes 
do not negatively and materially affect Tenant’s ability to conduct its business. 
 
d. Landlord, at Landlord’s expense, shall prepare the demised premises as set forth on Schedule 
“B” annexed hereto. 
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e. Landlord, at Landlord’s expense, shall repair and maintain broken lights in front and around 
the parking lot adjacent to the demised premises so as to provide sufficient lighting for the patrons of 
Tenant’s business during evening and nighttime hours. 

 
 f. Tenant, at Tenant’s expense, shall perform all other work to  prepare the demised premises for 

the Tenant's use as set forth and shown on the drawing attached to this Lease as Schedule “C.”  
 

2 TERM: 
 
a. Tenant shall have the right to have and to hold the Premises for the term of _____ (____) years 
(or until such term shall sooner cease and terminate, as hereinafter provided), said term to commence 
upon Landlord’s delivery of the premises (anticipated for __________ 1, 200___,) and end 
_____________, 200___.   
 
b. If Tenant is not in default with respect to this Lease, Tenant shall have the right to renew this 
Lease for ________ (______) additional terms of _______ (________) years each.  To exercise this 
right, Tenant must provide written notice to Landlord no later than six (6) months prior to the 
expiration of the then current initial lease term, or first renewal term, whichever may apply.  Base 
rent for the renewal terms shall be as set forth below in paragraph 3b. 
 
3. BASE RENT: 
 
a. Tenant covenants to pay Landlord or Landlord's designated Agent at its office, or at a place and 
in a manner otherwise designated by Landlord, as rent for said premises during the Lease term, an 
annual minimum guaranteed rent, payable in equal monthly installments as follows, on the first of 
each and every month in advance, without demand and without offset or deduction.  
 
  Initial Lease Term 

 
       
 
 
 
Renewal Terms, if applicable 

  
During the first renewal term, the annual minimum guaranteed rent shall be based on 

$__________/sf/yr. resulting in a per month rent payment of $____________.  During each lease year 
of each succeeding renewal term, the annual minimum guaranteed rent for each such lease year, 
payable in equal monthly installments, shall increase by ________________ percent (____ %) over 
the annual minimum guaranteed rent for the immediately preceding lease year. 
  
b. Tenant shall pay a late charge of two percent (2%) of the monthly rent or additional rent for 
any payments received by Landlord after the tenth (10th) day of the month the rent or additional 
rent is due.  A service charge of one-half percent (.5%) per month (6% per annum) will be assessed 
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additionally for the delinquency, full or partial, of rent or any other charge due to Landlord by 
Tenant.  Said service charge for non-payment shall commence thirty (30) days after due date for rent, 
without notice; or additional rent, upon receipt of written notification of additional rent to Tenant. 
 
c. Additional Rent in the form of the pro-rata chargeback of common area charges, insurance, and 
real estate taxes as described in Paragraphs 25 and 27 of this Lease, shall be due and payable effective 
after the first thirty (30) days of Tenant’s occupancy. 
 
4. USE AND RESTRICTIONS: 
 
a. Tenant shall use said premises during the entire term of this Lease solely for ______________.   
 
b. Tenant shall not injure, overload, deface or otherwise harm the demised premises, or any part 
thereof, or any equipment or installation therein; nor commit any nuisance; nor permit the emission 
of any objectionable noise or odor; nor burn any trash or refuse within the property; nor sell, display, 
or distribute any alcoholic liquors or beverages, nor install or cause to be installed any automatic 
garbage disposal equipment. 
 
c. Tenant shall not make any use of the demised premises or any part thereof or equipment 
therein which is improper, offensive or contrary to any law or ordinance or to reasonable rules and 
regulations of Landlord as such may be promulgated from time to time which are applied to the 
tenants of Brooks Landing Business Center in a non-discriminatory way, or which will invalidate or 
increase the cost of any of Landlord's insurance over a standard mercantile rating, notwithstanding 
the permitted uses; nor place or permit any radio, television, loud-speaker, amplifier, phonograph or 
other device, outside the demised premises or any place where same may be heard outside the 
demised premises, without first obtaining Landlord's consent in writing thereto; nor do or permit 
anything tending to create a nuisance or to unreasonably disturb any other Tenant or the occupants 
of neighboring spaces; nor do anything tending to injure the reputation of said property; nor conduct 
or allow upon the premises any business which is contrary to law; nor conduct or allow to be 
conducted any auction, fire, going out of business or bankruptcy sales without Landlord's prior 
written consent; nor sell or display merchandise on, or otherwise obstruct, the driveways, walks, 
parking areas and other common areas at the property. 
 
d. Tenant shall have the right to use the parking areas, driveways, sidewalks and other common 
areas of Brooks Landing Business Center in common with other tenants.  Tenant shall not park or 
permit the parking of delivery vehicles so as to interfere with the use of any driveway, walk, parking 
area, fire lane, or other Common Area; nor permit its officers, employees, or patrons to use any 
parking areas other than those designated by Landlord for such use; and if any car of Tenant, or a 
permitted concessionaire, officer, employee, agent, or patron of Tenant is parked in any other portion 
of the property, Tenant shall pay Landlord, upon demand, the sum of ten dollars ($10.00) for each 
day, or part thereof, following the day Landlord gives Tenant notice of such improper parking, for 
each car so parked, and Tenant hereby authorizes Landlord that the day after Landlord gives such 
notice, Landlord shall have the right to tow or cause to be towed the improperly car to the then 
designated parking area and agrees to reimburse Landlord for the cost thereof, upon demand, and to 
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otherwise indemnify and hold Landlord harmless with respect thereto, except for any negligent or 
willful misconduct on the part of Landlord, its agent or employees.. 
 
e. Tenant shall not use the common areas and walks for any other purpose other than pedestrian 
traffic. 
 
5. ALTERATIONS, ETC.: 
 
a.  Landlord has approved the initial changes, alterations, additions or improvements in, or to the 
demised premises which constitutes Tenant’s Work.  Any future changes, alterations, additions or 
improvements in, or to the demised premises or to any roof or structural component, of any kind or 
nature whatever, whether it be in the amount or nature of equipment, or the location thereof, or in 
additions thereto, or whatever may be the nature thereof desired by the Tenant may be done by the 
Tenant, at its own cost and expense, with Landlord’s prior approval, which shall not be unreasonably 
withheld, and only upon the following terms and conditions: 

 
1) The Tenant shall first notify the Landlord, in writing, specifying in detail the 
alterations or additions contemplated, and, if a contractor is to perform the work, the name of 
the contractor that shall perform the work. 

 
2) Such notice shall be accompanied by a plan, blueprint, or diagram showing proposed 
alterations or additions. 

 
3) The Landlord shall, within a reasonable time, indicate in writing its approval or 
disapproval of said contemplated alterations or additions and may require prior to such 
approval or disapproval additional specifications and data. 

 
4) No such future changes, alterations, additions or improvements shall be commenced 
until Landlord's consent shall be obtained as provided above, and the foregoing terms furnished 
and complied with by the Tenant. 

 
6. IMPROVEMENTS, FIXTURES AND LIENS: 
 
a. All constructions, additions and improvements, fixed or permanent, made and maintained in or 
on the said premises, either by the Tenant or Landlord shall be the sole property of the Landlord from 
the time of construction or installation, and shall not be removed or injured by the said Tenant.  
 
b. It is understood and agreed that any movable furniture or unattached movable trade fixtures 
and furnishings, except carpeting, ceiling tiles or lighting fixtures, placed upon the demised premises 
by the Tenant are to remain the property of Tenant and shall be removed by the Tenant from the 
demised premises promptly at the expiration of the demised term.  Tenant, at its own cost and 
expense, shall repair any damage caused by such removal and by removal of the cooling units from 
the roof.  Any personal property of Tenant not removed at the termination of Lease shall at 
Landlord's option, be deemed abandoned by Tenant and become the property of Landlord. 
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c. The Tenant shall not suffer any mechanic’s lien to be filed against the demised premises by 
reason of work, labor, services or materials performed or furnished to the Tenant or to any one 
holding the demised premises through or under the Tenant.  If any such mechanic’s lien shall at any 
time be filed against the demised premises, the Tenant shall forthwith cause the same to be 
discharged of record by payment, bond, order of a court of competent jurisdiction or otherwise, but 
the Tenant shall have the right to contest any and all such liens.  
 
d. If the Tenant shall fail to cause such above-referenced lien to be discharged by payment within 
thirty (30) days after being notified of the filing thereof, and before judgment or sale thereunder, 
then, in addition to any other right or remedy of the Landlord, the Landlord may, but shall not be 
obligated to, discharge the same by paying the same amount claimed to be due or by bonding or other 
proceeding deemed appropriate by the Landlord, and the amount so paid by the Landlord and/or all 
cost and expenses, including reasonable attorneys' fees, incurred by the Landlord in procuring the 
discharge of such lien, shall be deemed to be additional rent for the next following month.  Nothing 
in this Lease contained shall be construed as a consent on the part of the Landlord to subject the 
Landlord's estate in the demised premises to any lien or liability under the Mechanic's Lien Law or 
other law of the state where the demised premises are located, and any shall be entitled to all 
remedies against Tenant provided for hereunder in the event of default. 
 
7. REPAIRS: 
 
a. Landlord covenants to keep or cause to be kept the roof; gutters and downspouts; parking areas; 
sidewalks; common areas; sewer, water, electrical and other utility lines up to their connections with 
the demised premises and the structural components of the building of which the demised premises 
form a part and any repairs to the HVAC in excess of Two Hundred Fifty Dollars ($250.00), except as 
affected by Tenant's work or Tenant's negligence or omission, in good order, repair, and condition.  A 
licensed professional architect or professional engineer chosen by Landlord may determine the 
soundness of all structural components of building.   
 
b. The provisions of Section A above, shall not apply in the case of damage or destruction by fire 
or other casualty or by Eminent Domain, in which event the obligations of the Landlord shall be 
controlled by Sections 18 and 19 of this Lease.  Except as provided in Section 10 of this Lease, 
Landlord shall not be obligated to make repairs, replacements or improvements of any kind upon the 
demised premises or any equipment, facilities, or fixtures contained therein, which repairs and or 
replacements shall be the responsibility of the Tenant.    
 
c. Except for the aforesaid repairs to be made by Landlord, Tenant shall at all times during the 
lease term without limitation satisfactorily maintain the demised premises, including HVAC repairs 
up to and including Two Hundred Fifty Dollars ($250.00); other equipment; facilities; wiring; lights; 
replacement of light bulbs; plumbing and fixtures; interior doors; carpeting and/or floor treatments; 
fixtures therein; the cooling units installed on the roof by Tenant and the entire store front including 
metal work, doors, and windows but not including any structural components, at Tenant's expense, 
clean, neat and in good order, repair and condition. 
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d. Tenant agrees to maintain throughout the term of this Lease, at its cost and expense a 
maintenance agreement covering the heating, ventilating and air conditioning system through the 
services of ______________________________ or, at Tenant’s option, with another service company 
approved by Landlord, which approval shall not be unreasonably withheld.  Landlord represents that 
upon date of move-in, the HVAC system for the premises is in good working order and reasonably 
serviceable with a maintenance agreement.  Landlord shall provide reasonably satisfactory evidence 
that the HVAC was inspected by a reputable air conditioning/heating company after the date of this 
Lease and that the HVAC was in good operating condition at that time. 
 
e. If in Landlord’s opinion, Tenant is not satisfactorily maintaining the premises, or systems 
therein as indicated, after 30 days written notice to Tenant of such dissatisfaction, Landlord, at its 
option, may implement appropriate maintenance and/or repairs and chargeback the costs associated 
to Tenant as additional rent. 
 
8. SIGNS: 
 
a. Tenant shall not place, erect or install any signs on building exterior or on the exterior of the 
demised premises, or allow any signs, printed displays or show window lettering in such a manner as 
to be seen from the exterior of the building without prior written approval by Landlord, which shall 
not be unreasonably withheld.  Any such sign permitted shall comply with sign regulations, which 
shall be established by the Landlord, and shall be installed by Tenant within thirty (30) days of 
commencement date. All such signs shall be maintained in good and safe condition and appearance 
by the Tenant at its own expense.  Tenant shall repair any damage to the premises, whether inside or 
outside, resulting from the erection, maintenance or removal of said signs.  In any event, however, 
the sign box, if any, erected by Tenant at Landlord's election shall not be removed by Tenant. 
 
9. PAYMENT OF WATER, HEAT, ETC.: 
 
a. Individual meters for consumption of Tenant’s gas & electric are in place at the premises.  
Tenant is responsible for payment of gas and electric usage directly to the utility provider, and for 
contacting the provider to initiate service in Tenant’s name to commence upon move-in date.  Water 
and sewer usage is commonly metered, and the costs for consumption are charged back to Tenant 
through common area chargebacks.  If, however, Tenant requires any additional metering, Tenant 
shall pay for installation and maintenance of any devices or systems.    
 
b. During all business hours, Tenant shall operate the heating, ventilation and air conditioning 
equipment serving the demised premises so that temperatures within the premises are maintained in 
accordance with standards reasonably established or to be reasonably established by Landlord 
 
 
 
10. GLASS REPLACEMENT AND INSURANCE: 
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a. Tenant shall replace all damaged or broken plate glass and other glass including vitrolite and 
structural glass promptly with glass of equal quality with that broken, except in the case of damage by 
fire, or other casualty covered by Landlord’s fire and extended coverage policy.   Tenant, at Tenant’s 
option, may insure and keep insured all plate glass, vitrolite or other structural glass, plastic or see 
through material in the demised premises for and in the name of the Landlord and pay the premium 
therefore when due and payable. 
 
b. Tenant shall indemnify and save harmless Landlord from and against any and all liability 
damage, penalties or judgments arising from injury to person or property sustained by anyone in  the 
demised premises resulting from any act or acts or omission or omissions of Tenant, or Tenant's 
officers, agents, servants, employees, contractors, or sublessee, except as may result from the 
affirmative acts or negligence of the Landlord or its officers, agents, servants, employees or 
contractors.  Tenant shall, upon notice from Landlord, at its own cost and expense, defend any and all 
suits or actions (just or unjust) which may be brought against Landlord or in which Landlord may be 
impleaded with others upon any such above-mentioned matter, claim or claims, except as may result 
from the affirmative acts or negligence of the Landlord or its officers, agents, servants, employees or 
contractors. 
 
c. The Tenant agrees to maintain in full force throughout the demised term, at its own cost and 
expense, one or more policies of public liability and property damage insurance which, up to the 
maximum liability amounts thereof, insuring the Tenant and the Landlord (and such other person(s) 
designated by the Landlord, having insurable interest) against liability for injury to persons and/or 
property (and death) of any person or persons in or about the demised premises.  The limits of 
liability of such insurance shall be not less than Five Hundred Thousand Dollars ($500,000.00) for 
injury (or death) caused to any one person, not less than One Million Dollars ($l,000.000.00) for 
injury (or death) to more than one person arising from any one accident, and not less than One 
Hundred Thousand Dollars with respect to damage to property. 
 
d. The insurance required by this Section shall be primary insurance and the insurer shall be 
liable for the full amount of the loss up to and including the total limit of liability as set forth in the 
declarations without the right of contribution from any other insurance coverage held by Landlord. 
 
e. During the Lease term, Tenant shall maintain in full force on all its fixtures and equipment in 
the demised premises a policy or policies of fire insurance insuring Landlord and Tenant with 
standard extended coverage endorsements, to the extent of at least eighty percent (80%) of their 
insurable value, containing the proper co-insurance provisions to prevent Tenant from being a co-
insurer.  As long as this lease is in effect, the proceeds from any such policy or policies shall be used 
for the repair or replacement of the items so insured. 
 
f. All insurance required to be secured by the Tenant in accordance with subparagraphs (a), (b), 
and (c) hereof shall be obtained from casualty companies licensed to do business in the State of New 
York and certificates of said insurance shall be furnished by the Tenant to the Landlord, each of 
which policies shall be endorsed to provide that thirty (30) days notice of cancellation or amendment 
will be given to the Landlord.  Upon Tenant's failure to procure such insurance and deliver the policy 
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or policies or certificates therefore to the Landlord with ten (10) days from the date of 
commencement of the term hereunder or ten (10) days before the expiration of any policy delivered 
to the Landlord, the Landlord, after ten (10) days notice to Tenant and Tenant’s failure to provide the 
policy or policies or certificates during such ten (10) day period, may, at its option, obtain such 
insurance or any of same and the premium or premiums therefor shall be deemed to be and be paid as 
additional rent at the next rent payment day. 
 
g. During the Lease term, Landlord shall maintain in full force on the building and leasehold 
improvements therein a policy or policies of fire insurance.  Tenant shall, at the inception of the 
term, document to the Landlord in writing, the value of its leasehold improvements, it being 
understood that in the event of casualty, Tenant shall be responsible for any loss to the leasehold 
improvements in excess of the amount stated.  In addition, Landlord shall maintain in full force a 
policy or policies of public liability and property damage insurance against liability for injury to 
persons and/or property (and death) of any person or persons in or about the Common Areas. 
 
11. GARBAGE AND RUBBISH REMOVAL: 
 
a. The Tenant agrees that it will handle and dispose of all rubbish, garbage and waste from the 
Tenant's operations in the demised premises in accordance with reasonable regulations established by 
the Landlord therefore from time to time and then in effect.  Tenant will not burn any trash or 
garbage of any kind in or about the demised premises and/or the property.  All the foregoing, 
however, is subject to the reasonable rules and regulations established by the Landlord therefor from 
time to time then in effect.  Landlord will provide space in the rear of the building for a dumpster or 
other appropriate container to be provided by Tenant for the disposal of all such rubbish, garbage  
and waste. 
 
b. Tenant shall be liable for complete compliance with all codes, regulations, and government 
environmental directives (including compliance with requirements of "Superfund" legislation) that 
may change from time to time in regard to waste removal and disposal from the demised premises.  
Tenant hereby indemnifies Landlord from any action brought against the Tenant, Landlord, or 
property, as a result of any noncompliance, and agrees to pay for all Landlord legal expense, if any, in 
defense of any noncompliance by Tenant. 
 
c. Dependent upon the type and quantity of Tenant’s rubbish or waste, Tenant may contract 
directly with a waste hauler for proper and timely removal, or, at Tenant’s election and with 
Landlord’s reasonable approval, participate in common hauling with other tenants at the property.  
All costs associated with Tenant’s trash removal shall be an expense of the Tenant 
 
d. Landlord warrants that the leased premises shall be free of pests and vermin prior to Tenant’s 
occupancy.  Thereafter, Tenant agrees to keep the demised premises free of dirt, fumes, odors, debris, 
pests and vermin caused by Tenant’s use of the demised premises, and, if due to Tenant’s use of the 
demised premises and required by Landlord, Tenant will purchase extermination and pest control 
services from one of the companies as approved by the Landlord, which shall not be unreasonably 
withheld. 
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e. Upon Tenant’s failure to comply with the foregoing and after fifteen (15) days notice to Tenant 
and Tenant’s failure to commence and diligently prosecute compliance with the foregoing, the 
Landlord may cause the necessary work to be done to cure any failure of Tenant to comply with the 
foregoing and bill Tenant for Landlord’s cost.  Said costs shall be deemed to be additional rent and 
shall be due and payable immediately after the forwarding of a bill by Landlord to Tenant.  The right 
of Landlord to take such steps shall not be deemed to be a termination of Tenant’s obligation to 
comply with the procedure.  Failure to pay the charges when due shall constitute a material breach of 
this Lease for which Landlord is hereby granted the same rights as if the Tenant had failed to pay the 
rent when due. 
 
12. INTENTIONALLY DELETED 
 
13. LIABILITY: 
 
a. Except for Landlord's proven negligence, the Landlord and its agent shall not be liable in 
damages by abatement in rent or otherwise, for any damage either to the person or the property of 
the Tenant.  The Landlord or its agents shall not be liable for any injury or damage to persons or 
property or loss of or interruption to business resulting from fire, explosion, falling plaster, gas, 
electricity, water, rain or snow or leaks from any part of said building or from the pipes, appliances, 
or plumbing works or from the roof, street or sub-surface or from any other place or by dampness or 
by any other cause of whatsoever nature unless caused by or due to the proven negligence of the 
Landlord, its agents, servants and employees or failure to make repairs Landlord is obligated to make 
under this Lease; nor shall the Landlord or its agents be liable for any damage caused by other 
Tenants or persons in said building or caused by operations in construction of any private, public or 
quasi-public work; nor shall the Landlord be liable for any latent defects in the demised premises or 
in the building of which they form a part, unless Landlord has knowledge of or subsequently learns of 
such defects and does not correct them. 
 
b. The Tenant shall be liable for any damage to the building or property therein which may be 
caused by its act or negligence or the acts of its agents or employees and the Landlord may, at its 
option, repair such damage and cure any other default of the Tenant.   
 
c. Tenant shall thereupon reimburse and compensate the Landlord as additional rent within five 
(5) days after rendition of statement by the Landlord for the reasonable cost of such repair and 
damage or cost of curing other defaults.   
 
d. The Tenant hereby indemnifies and agrees to hold the Landlord harmless and free from 
damages sustained by person or property and against all claims of third persons for damages arising 
out of the Tenant's use of the demised premises and for all damages and moneys paid out by the 
Landlord in settlement of any claims or judgments as well as for all expenses and reasonable 
attorneys' fees incurred in connection therewith, except to the extent that Landlord’s negligence 
caused such claim or damage. 
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14. DEFAULT: 
 
a. If the Tenant shall at any time be in default in the payment of any rent or any additional rent 
or any other payments required of Tenant hereunder, or any part thereof, for a period of fifteen (15) 
days after the due date of such payment, or if Tenant shall be in default in any of the other covenants 
and conditions of this Lease to be kept, observed and performed by Tenant, continuing after thirty 
(30) days written notice thereof or if default is of a nature that cannot be cured within said thirty (30) 
day period, if Tenant does not commence and diligently pursue curing of said default within said 
thirty (30) days, or if Tenant shall vacate or abandon the premises during the term hereof, or fail to 
take possession of the premises and actively operate its business therein, or if this leasehold interest 
shall be levied on or taken or attempted to be taken by execution, attachment or other process of law, 
or if any execution or attachment shall be issued against Tenant, or any of Tenant's property in the 
demised premises, whereby the demised premises shall be taken or occupied or attempted to be taken 
or occupied by someone other than Tenant, or if this Lease shall by operation of law devolve upon or 
pass to any person or persons other than the Tenant, then in any of said cases, the Landlord may: 

 
1)   At its option, on ten (10) days notice, terminate this Lease and this Lease and the term 
thereof shall automatically cease and terminate at the expiration of such ten (10) day period as 
if said date were set forth in this Lease as the termination date. 

 
2)    Require that upon any termination of this Lease, whether by lapse of time, the 
exercise of any option by Landlord to terminate the same, or in any other manner whatsoever, 
or upon any termination of Tenant's right to possession without termination of this Lease, the 
Tenant shall at once surrender possession of said premises to the Landlord and immediately 
vacate the same, and remove all effects therefrom, except such as may not be removed under 
other provisions of this Lease.  If Tenant fails to do so, Landlord may forthwith re-enter said 
premises, with or without process of law, and remove Tenant and any other persons and 
property therefrom. 

 
3)   If the Tenant shall not remove all affects from said premises as in this Lease provided, 
at possession of Landlord option, remove any or all of said affects in any manner that Landlord 
shall choose and store same without liability for loss thereof, and Tenant will pay the Landlord, 
on demand, any and all expenses incurred in such removal and storage on said affects for any 
length of time during which the same shall be in possession of Landlord or in storage. 

 
4) In the event of a breach, or threatened breach by Tenant of any of the covenants or 
provisions of this Lease, have the right to enjoin any such breach or threatened breach; 
 
5) In the event Tenant defaults in the payment of rent, declare the entire rental for the 
balance of the entire term, including the guaranteed minimum rental herein provided, 
immediately due and payable; provided, however, if premises are re-entered for the balance of 
lease term hereof, rent collected from subsequent Tenant shall be deducted from the balance 
due and owing by Tenant. 
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6) In the event of termination of this Lease before the expiration date thereof originally 
fixed by reason of any provision of this Lease relating to earlier termination, by reason of the 
Landlord's exercising any option to terminate, by reason of any default, neglect or omission on 
the part of the Tenant, or if the Landlord shall enter or re-enter upon the demised premises, or 
if the Tenant shall be ejected, disposed or removed therefrom by summary proceedings, or if 
the demised premises become vacant, deserted or abandoned, the Landlord at any time may re-
let the premises, or any part or parts thereof, either in the name of or for the account of 
Landlord or Tenant, for such rent and for such term and terms as Landlord may see fit, which 
term may at Landlord's option extend beyond the balance of the term of this Lease.  Landlord 
shall not be required to accept any Tenant offered by Tenant or to observe any instruction 
given by Tenant about such re-letting.  In any such case, Landlord may make such repairs, 
alterations and additions in or to the premises and redecorate the same as it sees fit.  Tenant 
shall pay Landlord any deficiency between the rent hereby reserved and covenanted to be paid 
and the net amount of the rents collected and any expense incurred by Landlord in such re-
letting, including, but not limited to reasonable attorneys' and brokers' fees, the expense of 
repairing, altering and adding to and redecoration of the premises, and otherwise preparing the 
same for re-rental.  All such costs, other than the rental, shall be paid by Tenant upon demand 
by Landlord.  Any deficiency in rental shall be paid in monthly installments, upon statements 
rendered by Landlord to Tenant.  For the purpose of determining the deficiency in rent, the 
rent reserved shall be deemed to be the guaranteed minimum monthly rental herein provided 
for, plus the highest average monthly percentage rental earned during any prior Lease year 
prior to said default.  Any suit brought to collect the amount of the deficiency for any one or 
more months shall not preclude any subsequent suit or suits to collect the deficiency for any 
subsequent months.  Landlord shall use reasonable efforts to re-let the demised premises. 

 
7) Any and all rights and remedies which Landlord may have under this Lease and at 
law or in equity, shall be cumulative and shall not be deemed inconsistent with each other, and 
any two or more or all of said rights and remedies may be exercised at the same time or at 
different times and from time to time. 

 
8) The Tenant covenants and agrees to pay as Additional Rent on demand Landlord's 
expenses, including reasonable attorneys` fees incurred in enforcing any obligation of the 
Tenant under the Lease or in curing any default by Tenant under this Lease. 

 
9) If any of the aforesaid provision or any other provisions of this Lease shall be 
unenforceable or declared invalid or void, said provision shall be deemed eliminated and of no 
force and effect and the balance of this Lease shall continue in full force and effect.  If any 
notice is required by law to be given such notice shall be given. 

 
 
15. SURRENDER OF PREMISES: 
 
a. On the last day or earlier termination of the Lease term, Tenant shall quit and surrender the 
premises, broom clean, in good condition and repair (reasonable wear and tear, and damage by fire 
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excepted), together with all alterations, additions and improvements that may have been made in, to, 
or on the premises, except movable furniture or unattached movable trade fixtures, with the 
exception of carpeting, ceiling tiles, light fixtures, and at Landlord's election, directory signage put in 
at Tenant's expense.  On or before the end of the Lease term, Tenant shall remove all its property 
from the premises and all property not removed shall be deemed abandoned by Tenant (but nothing 
herein contained shall be deemed to eliminate the right of Landlord to have Tenant restore the 
premises and remove any alterations, fixtures, equipment, etc.). 
  
b.   If the premises be not surrendered at the end of the Lease term, Tenant shall indemnify Landlord 
against loss or liability resulting from delay by Tenant in surrendering the premises, including 
without limitation, any claims made by any succeeding Tenant founded on the delay. 
 
c. If Tenant should remain in possession of the premises after the expiration of the Lease term, the 
Tenant holding over shall be deemed to be a Tenant from month-to-month only, upon the same 
terms and conditions as specified in this Lease, unless different terms and conditions are imposed by 
Landlord prior to or at any time or from time to time after the expiration of this Lease and further 
provided that the rental for such period shall be an amount equal to one and one half (1 ½) the 
minimum rent for the last year of the expired term, but Tenant shall nevertheless be considered a 
Tenant from month-to-month only. 
 
16. BANKRUPTCY OF TENANT: 
 
a. The Tenant shall be deemed to be in default under this Lease if: 
 

1) Tenant shall not pay its debts as they become due or shall admit in writing its 
inability to pay its debts, or shall make a general assignment for the benefit of creditors: 

 
2) Tenant shall commence any case, proceeding or other action seeking reorganization, 
arrangement, adjustment, liquidation, dissolution or composition of it or its debts under any 
law relating to bankruptcy, insolvency, reorganization or relief of debtors, or seeking 
appointment of a receiver, trustee, custodian or other similar official for it or for all or any 
substantial part of its property: 
 
3) Tenant shall take any corporate action to authorize any of the actions set forth above 
in subparagraph (a) or (b); or  
 
4) Any case, proceeding or other action against the Tenant shall be commenced seeking 
to have an order for relief entered against it as debtor, or seeking reorganization, arrangement, 
adjustment, liquidation, dissolution or composition of it or its debts under any law relating to 
bankruptcy, insolvency, reorganization or relief of debtors, or seeking appointment of a 
receiver, trustee, custodian or other similar official for it or for all or any substantial part of its 
property, and such case, proceeding or other action (1) results in the entry of an order for relief 
against it which is not fully stayed within fifteen (15) business days after the entry thereof or 
(2) remains undismissed for a period of forty-five to sixty (45-60) days. 
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5) If Tenant assumes this Lease and proposes to assign the same pursuant to the 
provisions of the Bankruptcy Code, 11 U.S.C. Sec. 101 et seq. then notice of such proposed 
assignment, setting forth (i) the name and address of such person, (ii) all of the terms and 
conditions of such offer, and (iii) the adequate assurance to be provided Landlord to assure such 
person's future performance under the Lease, including, without limitation, the assurance 
referred to in section 365(b) (3) of the Bankruptcy Code, shall be given to Landlord by the 
Tenant in no later than ten (10) days prior to the date that the Tenant shall make application to 
a court of competent assumption, and Landlord shall there upon have the prior right and 
option, to accept an assignment of this Lease upon the same terms and conditions and for the 
same consideration, if any, as the bona fide offer made by the consideration to be paid by such 
person for the assignment of this Lease. 

 
6) If this Lease is assigned to any person or entity pursuant to the provisions of the 
Bankruptcy Code, 11 U.S.C. Sec. 101 et. seq., any and all moneys or other considerations 
payable or otherwise to be delivered in connection with such assignment shall be paid or 
delivered to Landlord, shall be and remain the exclusive property of Landlord and shall not 
constitute property of Tenant or of the estate of the Tenant within the meaning of the 
Bankruptcy Code.  Any and all moneys or other considerations constituting Landlord's 
property under the preceding sentence not paid or delivered to the Landlord shall be held in 
trust for the benefit of Landlord and shall be promptly paid to the Landlord. 
 
7) Any person or entity to which this Lease is assigned pursuant to the provisions of the 
Bankruptcy Code, 11 U.S.C. Sec. 101 et. seq., shall be deemed without further act or deed to 
have assumed all of the obligations arising under this Lease on and after the date of such 
assignment.  Any such assignee shall upon demand execute and deliver to Landlord an 
instrument confirming such assumption. 

 
8) Nothing contained in this Section shall, in any way, constitute a waiver of the 
provisions of this Lease relating to assignment.  Tenant shall not, by virtue of this Section, have 
any further rights relating to assignment other than those granted in the Bankruptcy Code, 11 
U.S.C. Sec. 101 et. seq. 
 
9) Notwithstanding anything in this Lease to the contrary, all amounts payable by 
Tenant to or on behalf of Landlord under this Lease, whether or not expressly denominated as 
rent, shall constitute rent for the purposes of Section 502 (b) (7) of the Bankruptcy Code, 11 
U.S.C. sec 502(b) (7). 

 
 
 
17. WAIVER: 
 
a. No waiver of any condition or legal right or remedy shall be implied by the failure of the 
Landlord to declare a forfeiture, or for any other reason, and no waiver by the Landlord in respect to 
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one Tenant shall constitute a waiver in favor of any other Tenant, nor shall the waiver of a breach of 
any condition be claimed or pleaded to excuse a future breach of the same condition or covenant on 
any other condition or covenant. 
 
18. PREMISES UNTENANTABLE: 
 
a. If the demised premises or the building in which they are located, or any portion of either 
thereof shall be damaged during the term by fire or any other casualty insurable under the standard 
fire and extended coverage insurance policies, but are not rendered wholly untenantable, the 
Landlord shall repair and/or rebuild the same as promptly as possible provided that the proceeds from 
insurance policies are made available to Landlord and further provided that if the demised premises is 
not totally repaired or rebuilt within one hundred twenty (120) days from the date of the fire or 
casualty, Tenant shall have the right to terminate this Lease.  The Landlord shall not be required to 
repair or rebuild any of Tenant's trade fixtures and equipment required to be insured by Tenant under 
paragraph 10 hereof nor Tenant's exterior signs.  Such repairs and/or replacements are to be made by 
Tenant. 
 
b. In such event the Lease shall not terminate but shall remain in full force and effect and a 
proportionate reduction in the fixed minimum monthly rent and additional rent hereunder shall be 
made for the time required to make such repairs, except (i) if the Tenant can use and occupy the 
demised premises without substantial inconvenience the rent will be equitably reduced to the extent 
of Tenant’s inconvenience or (ii) if said repairs are delayed at the request of or by reason of any act on 
the part of the Tenant, which prevents or delays the repair of said premises by Landlord, there shall 
be no reduction in rental while said premises are being repaired, nor for any period of delay caused or 
requested by Tenant.  Landlord's obligation to repair shall be subject to any delays from labor 
troubles, material shortages, insurance claim negotiations, or any other causes, whether similar or 
dissimilar to the foregoing, beyond Landlord's control. 
 
c. If the demised premises are rendered wholly untenantable by fire or other casualty or if the 
demised premises or the building in which they are located should be damaged or destroyed by fire or 
other casualty to the extent of fifty percent (50%) or more of the monetary value of either thereof, 
whether the demised premises themselves be damaged or not, or so that fifty percent (50%) or more 
of the floor space contained in either thereof shall be rendered untenantable, then in any such event 
the Landlord or Tenant may, at such party’s option, terminate this Lease.  The terminating party shall 
give the other party notice of the election to terminate within sixty (60) days after the fire or other 
casualty and this Lease shall terminate three (3) days after such notice is given and the Tenant shall 
immediately vacate the demised premises and surrender the same to the Landlord, paying rent to the 
time of said vacation and surrender, subject to an equitable abatement of the fixed minimum monthly 
rent and additional rent hereunder.  If neither Landlord nor Tenant terminate this Lease, then 
Landlord shall repair or rebuild the same. 
 

1) If the Landlord or Tenant do not elect to terminate this Lease, the Landlord shall 
repair and/or build the demised premises as promptly as possible, but substantial completion 
shall be no later than one hundred twenty (120) days after the fire or other casualty subject to 



 15

any delay from causes beyond its reasonable control, and the term shall continue without 
interruption and this Lease shall remain in full force and effect.  

 
2) If any or all of the buildings or Common Areas comprising the property are damaged 
by fire or other casualty or are taken by condemnation or appropriation to such an extent that 
the property cannot in the sole judgment of Landlord, be operated as an integrated property, 
than the Landlord may cancel this Lease, although the within premises be not themselves 
damaged or appropriated.  Written notice of said cancellation shall be given Tenant within 
ninety (90) days after such damage or after such appropriation becomes effective and Tenant 
shall immediately surrender possession, paying rent to the time of said surrender, subject to 
equitable abatement of the fixed minimum monthly rent and additional rent hereunder from 
the time of damage to the demised premises. 

 
19. EMINENT DOMAIN: 
 
a. If the fee of the entire demised premises and/or the land underlying the same is condemned or 
appropriated by any apparent competent authority, then and in that event the term of this Lease shall 
cease and terminate on the date possession is to be given to the condemning authority unless an 
earlier date is set by Landlord.  If the fee of a substantial part but less than all of the demised premises 
and/or the land underlying the same is so condemned or appropriated, and if the remainder of the 
demised premises can reasonably be used for substantially the same purposes and in substantially the 
same manner, except for the amount of floor space, as the demised premises prior to such 
condemnation or appropriation, then this Lease shall continue in full force and effect without change, 
with respect to the remaining portion of the demised premises, except for a proportionate reduction 
in the fixed minimum monthly rent and additional rent hereunder. 
 
b. If this Lease shall so continue, the Landlord shall, at its own cost and expense, with 
reasonable promptness, repair and/or rebuild the remaining portion of the demised premises; 
provided, however, that the Landlord shall in no event be required to expend for such work an 
amount in excess of the amount received by said Landlord for the taking of the portion of the 
demised premises condemned.  The amount of money received by Landlord shall mean that part 
of the award in condemnation which is free and clear to Landlord of any demand by mortgagee, 
mortgagees or other secured parties for the value of the diminished fee.  If, during the 
performance of any such work, the business of the Tenant is substantially interrupted, the fixed 
minimum monthly rent and additional rent shall be equitably adjusted until such work is 
completed.  If the part of the demised premises not condemned cannot be used for substantially 
the same purposes and in substantially the same manner, except for the amount of space, as the 
demised premises prior to such condemnation, the Landlord and the Tenant shall each have the 
option to terminate this Lease by written notice to the other within ninety (90) days after the date 
of taking.  If any such notice be given, the Lease shall terminate at the end of the month in which 
occurs the thirtieth (30th) day after the giving of notice.   
 
c. The foregoing notwithstanding, the Landlord, at its option, may notify Tenant of its desire to 
terminate this Lease, such termination to be effective on date set by Landlord. 
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d. In the event of any condemnation or taking aforesaid, whether whole or partial, the Tenant 
shall not be entitled to any part of the award paid for such condemnation and Landlord is to receive 
the full amount of such award, the Tenant hereby expressly waiving any right or claim to any part 
thereof; provided, however, Tenant shall have the right to claim and recover from the condemning 
authority, but not from Landlord, such compensation as may be separately awarded or recoverable by 
Tenant, in Tenant's own right, on account of any and all damage to Tenant's business by reason of the 
condemnation and for or on account of any cost or loss to which Tenant might be put in the loss or 
removal of Tenant's merchandise, furniture, fixtures and such leasehold improvements and 
equipment to which title has not vested in Landlord pursuant to the terms of this Lease. 
 
e. In the event of any termination of the Lease under this provision, the fixed minimum rental 
and additional rent hereunder shall be pro rated to the date of vacating of the premises. 
 
f. Tenant agrees to promptly execute any and all instruments as may be required to effectuate the 
provisions of this Section. 
 
20.  SUBORDINATION: 
 
a. This Lease is subject and subordinate to any mortgages, deeds of trust, deeds to secure debt, 
ground rents and to all renewals, modifications, consolidations, replacements and extensions of any of 
the foregoing or of substitutions therefore or any other forms or methods of financing or refinancing 
which may now or hereafter affect the real property or leasehold estate of which the demised 
premises form a part whether now in use or not and any instruments executed for said purposes or 
hereafter executed by the owners of the fee or leasehold, if Landlord is not the owner of the fee.  
With respect to any future mortgages, Landlord shall make a reasonable effort to obtain an agreement 
which provides that so long as Tenant is not in default with respect to this Lease, Tenant’s tenancy 
hereunder shall not be disturbed. 
 
b. Tenant agrees upon demand to execute, acknowledge and deliver to the owners of the fee or 
leasehold estate, without expense to them, any instruments that may be necessary or proper to 
confirm this subordination of this Lease and of all of the rights herein contained to the lien or liens 
created by any such instruments.  If the Tenant shall fail at any time to execute and deliver any such 
subordination instruments upon request, the mortgagors in any such new mortgage or mortgages or 
the obligors in any form of refinancing as provided above, in addition to any other remedies available 
to them in consequence of said default may execute, acknowledge, and deliver such subordination 
instruments as the attorney-in-fact of the Tenant and in the Tenant's name, place and stead; said 
Tenant hereby makes, constitutes and irrevocably appoints said mortgagors or obligors as its attorney-
in-fact for that purpose.   
21. TENANT NOT TO SUBLET OR ASSIGN: 
 
a. The Tenant shall not have the right at any time or times to sublet any part or parts, or the 
whole of the demised premises without the prior written consent of the Landlord, which shall not be 
unreasonably withheld or delayed.  Notwithstanding anything contained to the contrary, this Lease 
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may not be assigned or sublet to any of the following business or uses:    the Tenant shall not have the 
right to sell, assign, or transfer or otherwise dispose of this Lease or any interest therein by voluntary 
or involuntary act or deed, whether by testate or intestate succession or by merger, consolidation or 
reorganization, or by any other method or means, voluntary or involuntary, or to mortgage, pledge or 
otherwise encumber this Lease or any interest therein or to grant concessions or licenses with respect 
to the same or the occupancy of any part or parts, or the whole of the demised premises, or to suffer 
or permit the use or occupancy by any other person (including, but not restricted to, any corporation 
into or with which the Tenant may merge or which may result from the consolidation of the Tenant 
of any other corporation) of the whole or any part or parts of the demised premises at any time 
during the demised term, without the Landlord's prior written consent in each of the foregoing cases, 
which shall not be unreasonably withheld or delayed.  
 
b.  If the Tenant violates the provisions of the above Section, the Landlord may accept from any 
assignee, sublessee or any one who claims a right to the interest of the Tenant under this Lease or 
who occupies any part or parts or the whole of the demised premises the payment of rent and/or the 
performance of any of the other obligations of the Tenant under this Lease, but acceptance shall not 
be deemed to be a waiver by Landlord of the breach by the Tenant of the provisions of this paragraph, 
nor a recognition by the Landlord that any such assignee, sublessee, claimant or occupant has 
succeeded to the rights of the Tenant hereunder, nor a release by the Landlord of the Tenant from 
further performance by the Tenant of the covenants on the Tenant's part to be performed under this 
Lease; provided, however, that the net amount of rent collected from any such assignee, sublessee, 
claimant or occupant shall be applied by the Landlord to the rent to be paid hereunder. 
 
c. If this Lease be assigned or transferred in any manner whatsoever, such assignment or transfer 
shall be upon and subject to all of the covenants, provisions and conditions contained in this Lease 
and, notwithstanding any consent by the Landlord to continue to be and remain liable thereunder, 
and agree that the Landlord may enforce its rights directly against the Guarantor (if any) and Tenant 
in any proceeding thereafter commenced by the Landlord against the assignee and do further consent 
and agree to the jurisdiction of the court in which the Landlord elects to commence the proceeding 
against the assignee, provided, however, if the assignee is at least as creditworthy and financially 
sound as Tenant, Tenant shall no longer be liable with respect to this Lease.  Any consent by the 
Landlord to any such assignment, transfer, subletting or other matter or thing contained in this 
Section shall not in any way be construed to relieve the Tenant from obtaining the prior consent of 
the Landlord to any other or further such assignment, transfer, subletting, matter or thing. 
 
22. ACCESS TO PREMISES: 
 
a. The Landlord shall have the right to install and maintain in column lines, floor and/or ceilings 
in the demised premises all water, drain, gas, heating pipes and fixtures and electrical wiring and all 
other appliances necessary for the operation of the balance of the building of which these premises 
are a part and shall have access to the premises at all reasonable times  after reasonable notice to 
Tenant and in case of emergency at any time for the purpose of examining the same or of making 
such repairs or changes thereto or to the pipes, wires, fixtures and appliances referred to above as 
Landlord may deem necessary.  The Tenant agrees that it will not install any equipment which will 
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exceed the capacity of the utility lines leading into the premises or the building and that if any 
equipment so installed shall require additional utility facilities to be brought into the premises that 
they shall be installed at Tenant's expense.  Such additional utility facilities shall become the property 
of the Landlord pursuant to the provisions of Paragraph 9 of this Lease.  Landlord shall have access 
during the later of the last six (6) months of the initial term or the last six (6) months of the renewal 
term of this Lease, whichever is applicable, upon reasonable notice for the purposes of exhibiting said 
premises. 
 
b. Landlord shall have access to the demised premises during the entire term of this Lease, at all 
reasonable hours after reasonable notice to Tenant for the purpose of exhibiting the premises to any 
prospective purchaser or mortgagee.   
 
c. In the event of an emergency, if Tenant shall not be personally present to permit an entry into 
said premises when an entry therein shall be permissible, Landlord may enter the same by use of 
force used in a reasonable manner so as to cause the minimal amount of damage necessary to enter 
the demised premises without rendering Landlord responsible therefor and without any manner 
effecting the obligations of this Lease. 
 
23. ADJACENT EXCAVATION, SHORING: 
 
a. In the event that an excavation shall be made for building or other purposes upon land 
adjacent to the demised premises, or shall be contemplated to be made, Tenant shall afford to the 
person or persons causing or authorized to cause such excavation, license to enter upon the demised 
premises at reasonable times upon reasonable notice for the purpose of doing such work as said 
person or persons shall deem to be necessary to preserve the wall or walls, structure or structures of 
the building of which demised premises form a part from injury or damage and to support the same 
by proper foundation without any claim for damages or indemnify against Landlord, diminution or 
abatement of rent. 
 
b. In the event of such excavation the Tenant shall permit the Landlord or the person making 
said excavation to do any and all things required of an owner under any statute or ordinance then in 
effect in connection with said excavation. 
 
24. PUBLIC INTERFERENCE AND UNAVOIDABLE DELAYS: 
 
a. The Tenant shall promptly comply with all present and future laws and ordinances and all 
orders, rules and regulations of all federal, state, county, municipal and other governmental 
authorities having any jurisdiction over the premises and with any direction or recommendation of 
any public officer or officers, pursuant to law, and of any insurance company carrying any insurance 
on the demised premises and the Board of Fire Underwriters and any other board or organization 
exercising similar functions, affecting the demised premises, and the cleanliness, safety, use and 
occupation thereof, whether said duty is imposed upon by Landlord or Tenant, except with respect to 
any obligation of Landlord under this Lease.   
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b. Without limiting the foregoing, the Tenant agrees to furnish an adequate number of fire 
extinguishers of type and size as required by any law or recommended by any insurance carrier, 
underwriter or fire inspection bureau, and Tenant shall keep the said extinguishers in good operating 
condition at all times.  If the Landlord shall be required by any lawful authority to alter, or improve 
any part of the said building, compliance with such lawful authority shall not in any way affect the 
obligation or covenants of the Tenant and the Tenant hereby expressly waives any and all claims for 
damages or for abatement of rent. 
 
c. In the event that there shall occur, during the demised term, or prior to the commencement 
thereof, any (i) strike(s), lockout(s) or labor dispute(s); (ii) inability to obtain labor or materials, or 
reasonable substitutes therefore; or (iii) acts of God, governmental restrictions, regulations or 
controls, enemy or hostile government action, civil commotion, riot fire or other casualty, or other 
conditions similar to those enumerated in this item (iii) beyond the reasonable control of the party 
obligated to perform, and if the Landlord or the Tenant shall, as the result of any of the above-
described events, fail punctually to perform any obligation on its part to be performed under the 
Lease, then such failure shall be excused and not be a breach of this Lease by the party in question, as 
only to the extent occasioned by such event. 
 
d. If any right or option of either party to take any action under or with respect to this Lease is 
conditioned upon the same period of time and such named date shall be deemed to be extended or 
delayed, as the case may be, for a period equal to the delay occasioned by any above-described event. 
 
e. Notwithstanding anything herein contained, however, the provisions of this Section shall not 
be applicable to the Tenant's obligations to pay rent under the provisions of Paragraph 3 or its 
obligations to pay any other sums, moneys, costs, charges or expenses required to be paid by the 
Tenant hereunder. 
 
25. BUSINESS OPERATION: 
 
a. Tenant covenants, and it is of the essence of this Lease, that Tenant shall continuously and 
uninterruptedly during the term of this Lease, and renewal if renewed, daily, during all usual 
weekday business hours in said Business Center, keep open, occupy and use the premises for the 
purposes hereinabove set forth, except when the premises may be untenantable by reason of fire or 
other casualty not resulting from the negligence of Tenant, its agents or employees. 
 
b. Tenant further agrees that in the operation of its business in the premises it will maintain 
adequate equipment and personnel for the efficient service of its customers, and in general employ its 
best judgment, efforts and abilities to operate said store in the manner calculated to produce the 
maximum volume of profitable sales obtainable.   
 
26. ROOF PROHIBITIONS AND REPAIRS: 
 
a. The Tenant, its agents, employees and/or contractors shall not erect, construct, alter or move 
anything on the roof or do any other thing on the roof without the written authorization of the 
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Landlord including, but not limited to, the erection of an antenna, satellite dish, evaporative 
condenser or water tower.  In the event that Landlord's written authorization is granted, the Tenant 
shall be liable for any and all damages to the roof.  If the Tenant, its agents, employees and/or 
contractors shall cause the roofing bond to be voided then Tenant shall pay for the cost of making the 
bond effective again, said charges to be considered as additional rent. 
 
27. COMMON AREAS: 
 
a. Common Areas and facilities (hereinafter “Common Area”) furnished by Landlord shall 
include parking areas, access driveways, walks, and such other areas and facilities as may be furnished 
by Landlord and designated for the benefit of the Tenants in the Business Center, all of which areas 
and facilities shall be subject to exclusive control and management by Landlord.  Landlord shall have 
the right from time to time to establish, modify and enforce all reasonable rules and regulations in 
respect to such areas and facilities and use thereof. 
 
b. All of such areas and facilities shall be operated and maintained by the Landlord in manner 
deemed reasonable and appropriate by Landlord for the best interest of Tenants in the Business 
Center.  Tenant shall pay to Landlord as additional rent a portion (as determined pursuant to 
paragraph (c) hereof) of each year’s operating cost of the Common Area, which said operating cost 
shall include without limitation, the cost incurred for water consumption, gardening and landscaping; 
realignment, repaving, or striping of the parking areas; building facade repairs; non-structural roof 
repairs; rental of signs and appropriate equipment; common area lighting; sanitary control; removal of 
ice, snow, trash, rubbish, garbage and other refuse; repair and/or replacement of on-site water lines, 
sanitary sewer lines and storm water lines serving the property; and the cost of personnel to 
administrate, maintain, supervise, implement policing and regulating traffic in such areas including, 
but not limited to payroll, payroll taxes and insurance of all personnel; fire and liability insurance 
required to be carried by Landlord as set forth previously, and all general administrative expenses 
incurred not exceeding five percent (5%) of the Common Area expenses. 
 
c. Tenant agrees that the portion of the operating cost payable by Tenant shall be determined as 
follows: 

1. Each calendar year (January - December inclusive) within the term of this Lease shall be 
deemed a maintenance year. 
 
2. Prior to the termination of each maintenance year, the Landlord shall prepare estimates 
of the operating costs of the Common Area for the next maintenance year.  The cost of 
maintenance of the Common Area shall be shared by the Business Center’s Tenants on the 
following basis: 

 
The Tenants shall pay to the Landlord a pro rata share of the Common Area 
Maintenance charges, based upon the ratio of the square feet of the leased premises 
to the total square feet of all the available building space (leased or vacant) in the 
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Business Center on the first day of each calendar month of each such calendar year.  
Tenant’s pro rata share is _________%   

 
3.     Tenant shall pay the amount so determined as additional rent in equal monthly 

installments, as estimated form time to time, beginning after the first thirty (30) days of 
Tenant’s occupancy. 

 
4. Upon the termination each maintenance year Landlord shall determine the actual 

operating costs for that year.  To the extent that the actual cost exceeds the estimate, Tenant 
shall pay on demand its proportionate share of said excess.  Should the actual cost be less than 
the estimate, Landlord shall return the overpayment  to the Tenant within sixty (60) days after 
the end of the foregoing year.  Tenant (or its accountant and/or employees), upon reasonable 
written notice, may examine the books and records of Landlord, at Landlord=s place of business, 
limited to any records pertaining to the common area operating costs for the prior 12-month 
period.  If, as a result of such examination, Tenant=s payment of common area operating costs 
exceeds the amount that Tenant should have been billed, then Landlord shall refund the excess to 
Tenant within sixty (60) days after Landlord has been provided with the results of such 
examination.  If the excess is more than five percent (5%) of the amount Tenant should have paid, 
then Landlord shall also pay Tenant=s reasonable costs incurred in performing the examination.  If 
Tenant shall disagree with Landlord=s determination of common area operating costs, then 
Landlord and Tenant shall attempt to adjust such disagreement and if they are unable to do so, such 
disagreement shall be submitted to the American Arbitration Association for arbitration by a sole 
arbitrator to be held in the city where the demised premises are located.  The determination of the 
arbitrator shall be binding upon Landlord and Tenant. 
 

5. In the initial year of this Lease Tenant’s share of  the operating cost shall be based on 
the estimate for the entire maintenance year in which the lease term commences.  Tenant’s 
share of operating cost shall be determined pursuant to the provisions of paragraph 27(c) and 
payment shall be made in equal monthly installments beginning with the month as referenced 
in above subparagraph 27(c)(3).  If ninety (90) days after Tenant’s initial occupancy of the 
demised premises is not on the first day of the month, the installment for that month shall be 
prorated based upon the number of days left in that month following such occupancy. The 
provisions of subparagraph 27(c)(4) shall control in the event the actual operating cost for the 
maintenance year in such this Lease commences is greater or less than estimated. 

 
6. In the event this Lease shall terminate on a date other than the end of maintenance 

year, Tenant’s share of the operating cost shall be based on the estimate for the entire 
maintenance year in which this Lease terminates, and shall be computed pursuant to the 
provisions of subparagraph 27(c)(2).  Tenant shall pay the amount so determined monthly in 
equal installments to and including the month in which this Lease terminates prorated to the 
date of termination.  The provisions of subparagraph 27(c)(4) shall control in the event the 
actual operating cost for the maintenance year during which this Lease terminates is greater or 
less than estimated. 
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28. MARKETING FUND: 
 Not Applicable. 
 
29. TAXES: 
 
a. Tenant shall in all instances, pay as additional rent a portion of all real estate taxes 
(hereinafter “Taxes”) such taxes shall include but not be limited to real estate taxes and extraordinary 
and/or special assessments (and all reasonable costs and fees incurred by Landlord in contesting the 
Taxes if Landlord has a reasonable basis for contesting such Taxes) which may be levied or assessed by 
apparent authority against the land, buildings and all other improvements in the Business Center 
owned by or under Lease to the Landlord, its successors and assigns.  Such portion shall be based on 
the ratio of the square feet of the leased premises to the total square feet of all the leaseable building 
space in the Business Center.  A Tax bill submitted to Tenant shall be conclusive evidence of the 
amount of taxes assessed or levied against the Business Center.  Tenant’s share of tax cost shall be 
determined pursuant to the provisions of this paragraph and payment shall be made within thirty (30) 
days of receipt of invoice form the Landlord by the Tenant.  In the event this Lease shall terminate on 
a date other than the end of a calendar year, Tenant’s share of the taxes shall be based on the estimate 
for the entire year in which this Lease terminates, and shall be computed pursuant to the provisions 
of this paragraph and shall be prorated to the date of termination.  Landlord will have the option to 
collect Tax charge backs from Tenant on a monthly basis, along with insurance and common area 
operating expense charge backs.   
 
b. Tenant shall pay before delinquency any and all taxes, assessments, license fees and public 
charges levied, assessed or imposed and which become payable during the Lease term upon fixtures, 
furniture, appliances and personal property installed or located in or on the premises.  If any such 
taxes, assessments, license fees, or public charges are not levied, assessed or imposed separately upon 
such property, a fair and equitable allocation of such tax assessments, license fees or public charges 
shall be made between such property and all other property included in the same tax assessment or 
other bill. 
 
c. If at any time during the term of this lease, the methods of taxation prevailing at the 
commencement hereof shall be altered so as to cause the whole or any part of such taxes, assessments 
or levies, impositions or charges now levied, or hereafter assessed or imposed or in part, as a capital 
levy or otherwise, on the rents received therefrom, or if as a result of such alteration any tax, 
assessment, levy, imposition or charge, or any part thereof, shall be measured by or based in whole or 
in part, upon the premises and shall be imposed upon Landlord, then all such tax assessments, levies, 
impositions or charges, or the part thereof, so measured or based, shall be obligations of Tenant under 
this Lease to the extent that both (a) any of the foregoing shall be in substitution for ordinary real 
estate taxes or assessments as now levied and (b) such obligations would be payable if the premises 
and the buildings and improvements thereon were the only property of Landlord subject to such 
obligations. 
 
30. PROOF OF LEASE: 
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a. Tenant agrees that at any time from time to time upon ten (10) days prior written request by 
Landlord, it will execute, acknowledge and deliver to the Landlord a statement in writing stating that 
this Lease is unmodified and in full force and effect (or, if there have been modifications, stating the 
modifications, and that the Lease as so modified is in full force and effect), and the dates to which the 
rent and other charges have been paid, it being intended that any such statements delivered pursuant 
to this Section may be relied upon by any prospective purchaser or prospective holder of a mortgage 
or a deed of trust upon or any interest in the fee or any leasehold or by the mortgages, beneficiary or 
grantee of any security or interest, or any assignee thereof or under any mortgage, deed of trust or 
conveyance for security purposes now or hereafter made with respect to the fee or any leasehold 
interest in the demised premises. 
 
b. It is hereby understood and agreed that if Tenant shall fail to furnish the statement required to 
be furnished, as hereinbefore provided, within fifteen (15) days after request therefore by Landlord 
than such failure on the part of the Tenant shall constitute an acknowledgment by the Tenant that 
the Lease (as modified, if same has been modified) is in full force and effect and that there have been 
no prepayments of rent by Tenant.  Should Landlord so elect it shall be deemed to be Tenant's 
attorney-in-fact for the purpose of executing any such statement if same has not been furnished by 
Tenant within said fifteen (15) day period. 
 
31. QUIET ENJOYMENT: 
 
a. The Landlord covenants and agrees that upon the Tenant paying said rent, and performing all 
the covenants and conditions aforesaid on the Tenant’s part to be observed and performed, the 
Tenant shall and may peaceably and quietly have, hold and enjoy the premises hereby demised, for 
the term aforesaid without hindrance or molestation by Landlord, subject, however, to the terms of 
this Lease, mortgage and other instruments hereinbefore mentioned. 
 
32. RECORDING: 
 
a. Tenant agrees that it will not record this Lease or otherwise make it a matter of public record 
unless required in any litigation involving Tenant.  If the Tenant or Landlord requests, the parties will 
enter into a short form Lease, describing the premises and the term of this Lease and including any 
other items necessary to permit the recording of such short form Lease.  Such recording if requested 
by Tenant shall be at its cost and expense. 
 
33. BILLS AND NOTICES: 
 
a.   Unless otherwise expressed in this Lease provided, any notice or communication, which Landlord 
may desire or be required to give to Tenant, including any notice of expiration, shall be deemed 
sufficiently given or rendered if in writing, and is sent by certified mail, postage prepaid, return 
receipt requested addressed to Tenant at the address as shown on the Lease or at such other address as 
the Tenant may designate in writing from time to time.  The time of the rendition or giving of such 
notice or communication shall be deemed to be the two (2) business days after the same is sent by 
certified mail.  Any notice by Tenant to Landlord must be sent by certified mail, postage prepaid, 
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return receipt requested, addressed to Landlord at the address as shown on the Lease or at such other 
address as the Landlord may designate in writing from time to time. 
 
34. SECTIONAL TITLES: 
 
a. The sectional titles are inserted only as a matter of convenience and for reference and in no 
way define, limit or describe the scope or intent of this Lease nor in any way effect this Lease. 
 
35. WAIVER OF SUBROGATION: 
 
a. Landlord hereby releases Tenant, and Tenant hereby releases Landlord, except as to deductible 
amounts, to the extent of their respective fire, with extended coverage endorsement, insurance 
policies from all claims for loss or damage to the property of the other, whether or not caused by the 
act of negligence of the other.   
 
b. If, at any time, the insurance carrier of either party refuses to write (and no other responsible 
insurance carrier will write) insurance policies which consent to or permit such release of liability, 
then such party shall notify the other party, and upon the giving of such notice, this Section of Lease 
shall be void and of no effect. 
 
36. DELIVERY HOURS: 
 
a. Landlord reserves the right to set reasonable rules and regulations with respect to deliveries to 
the demised premises so long as they are equally applied to tenants of the Shopping Center and do not 
adversely affect the operation of Tenant’s business at the demised premises.  
 
37. BROKERS: 
 
a. Tenant represents and warrants that other than Landlord's representative there are no other 
claims for brokerage commissions or finder's fees in connection with the execution of this Lease, that 
Tenant will hold it harmless from, all liabilities arising from any such claim (including, without 
limitation, the cost of counsel fees in connection therewith).  Any costs for brokerage for Landlord's 
representative shall be paid for by the Landlord. 
 
38. RULES: 
 
a. The Landlord reserves the right to adopt and promulgate, from time to time, rules and 
regulations, and to amend and supplement the same, applicable to the occupancy of the building of 
which the demised premises form a part and to the parking space and common facilities previously 
referred to so long as they are equally applied to tenants of the Business Center and do not adversely 
affect the operation of Tenant’s business at the demised premises.  Notice of such rules, regulations 
and amendments and supplements thereto, if any, shall be given to the Tenant. 
 
39. ENTIRE AGREEMENT: 
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a. It is understood and agreed that this Lease shall constitute the only agreement between 
Landlord and Tenant relative to the demised premises and that no oral statements or prior written 
matter extrinsic to this instrument shall have any force or effect.  The Tenant agrees that it has signed 
this Lease fully aware of the condition of the premises and all other matters relative and is not relying 
on any representations or agreements other than those contained in this Lease. 
 
b. This agreement shall not be modified except by writing, subscribed by both parties.  The taking 
possessions of the demised premises by the Tenant shall be conclusive evidence as against the Tenant 
that said premises and the buildings of which the same form a part were in good and satisfactory 
condition and fully completed in accordance with the terms of this lease at the same time such 
possession was so taken. 
 
40. INTERPRETATION: 
 
a. If more than one person, partnership or corporation or any combination is set forth as Tenant 
herein, then the obligations imposed under this Lease upon the Tenant shall be joint and several. 
 
b. Any payment required to be made by the Tenant under the provisions of this Lease (other than 
the payments of rent provided in Section 3) shall be deemed to be additional rent hereunder.  
Similarly, all rents outstanding beyond thirty (30) days from due date under this Lease shall be due 
and payable by Tenant to the Landlord on demand with interest thereon from the date when the 
particular amount became payable under the provisions of the Lease to the date of payment thereof to 
the Landlord at the prime rate as fixed from time to time by M&T Bank plus two (2) basis points on 
such overdue payment or any portion thereof remains unpaid. 
 
c. This Lease shall be governed exclusively by the provisions hereof and by the laws of the State 
where the demised premises is situated, parties further agree, that for purposes of litigation arising 
between the parties hereto, that the venue for any action shall be laid in Monroe County, State of 
New York. 
 
41. PROVISIONS BINDING, ETC.: 
 
a. The conditions, covenants and agreements in this Lease contained to be kept and performed by 
the parties hereto shall be binding upon and insure to the benefit of said respective parties, their legal 
representatives, successors and assigns.  This Section shall not be construed to permit any assignment 
or subletting, unless otherwise permitted in this Lease, without Landlord's consent. 
 
b. The term "Landlord" as used in the Lease means only the owner of the time being of the land 
and building (or the owner of a lease of the building) of which the demised premises form a part, so 
that in the event of any sale or sales of said land and building or of said Lease, or in the event of a 
lease of said building, the said Landlord shall be and hereby is entirely freed and relieved of all 
covenants and obligations of Landlord hereunder, provided that the purchaser assumes Landlord’s 
obligations under this Lease. 
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42. TENANT'S CONSTRUCTION: 
 
a. All Tenant’s Work shall be completed in accordance with national, state and local codes and all 
authorities having jurisdiction. 
 
b. If required by the use of the demised premises, Tenant’s Work shall include without limitation 
suitable grease traps and equipment to prevent grease from being transmitted into the sanitary 
drainage system.  These traps shall be adequately sized and based on rated capabilities of dishwashers 
or other equipment producing grease.  All grease traps shall be equipped with flow control valves.  
These traps shall be cleaned on a regular schedule to prevent the grease from overflowing the trap 
and entering the sanitary system.  Upon Tenant’s failure to do so, Landlord shall perform this work at 
Tenant’s expense.  Tenant shall also provide a Carbon Dioxide fire extinguisher system on any stoves 
or range hoods. 
 
c. Except for Tenant’s Work, all other work of Tenant must, before any work is started in the 
demised premises, receive the approval of Landlord, which shall not be unreasonably withheld or 
delayed. The Tenant shall submit for such approval detailed plans and specifications (except with 
respect to Tenant's trade fixtures and furnishings) for all of Tenant's work required to be performed 
pursuant to this Section and with respect to Tenant's trade fixtures and furnishings to the extent they 
will require mechanical or electrical installations or will in any way affect the exterior appearance of 
the building or its structural, mechanical or electrical components.  It is a requirement of this Lease 
that said plans must be approved by the Landlord which approval shall not be unreasonably withheld 
or delayed. 
 
d. In order to obtain such approval of the Landlord for such work, all such plans and 
specifications therefore must comply with each of the following, and all terms, covenants and 
conditions of the Lease including any and all schedules or exhibits attached thereto. 
 
 1) Comply with all applicable statutes, ordinances, regulations, and codes and the 

requirements of any governmental regulatory body and deliver to Landlord appropriate 
certificates showing compliance with the foregoing.  Landlord’s approval of Tenant’s drawings 
does not relieve Tenant of compliance with any of these requirements. 

 
 2) Comply with the general character of the building. 
 
 3) Comply with the standards of the National Board of Fire Underwriters (NBFU,) 

applicable Rating Bureau, the National Electric Code (NEC,) the American Gas Association 
(AGA,) the American Society of Heating and Air Conditioning Engineers (ASHAE,) the 
Occupational Safety and Health Administration (OSHA,) applicable State and County, and 
Town Building Codes, and the requirements of all public utility companies serving the 
building. 

 
 4) All materials shall be new and be so specified. 
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 5) Tenant’s work may be performed only by contractors or subcontractors approved in 

advance by the Landlord, and such approval shall not be unreasonably withheld. 
 
 6) No wood or other combustible material shall be used above the ceiling. 
 
 7) No bare (unpainted or unfinished) walls or floors will be visible to customers. 
 
43. SECURITY DEPOSIT: 
 
a. Tenant has deposited with Landlord the sum of $_________________ as security for the 
faithful performance and observance by Tenant of the terms, provisions and conditions of this Lease, 
including, but not limited to, the payment of rent and additional rent.  Landlord may at its option use, 
apply or retain the whole or any part of the security so deposited to the extent required for the 
payment of any rent and additional rent or any sum as to which the Tenant is in default or for any 
sum which Landlord may expend or may be required to expend by reason of Tenant's default in 
respect of any of the terms, covenants and conditions of the Lease, including but not limited to, any 
damages or deficiency in the reletting of the premises, whether such damages or deficiency accrued 
before or after summary proceedings or other re-entry by Landlord.  In the event that Tenant shall 
fully and faithfully comply with all of the terms, provisions, covenants and conditions of this Lease, 
the security shall be returned, without interest, to Tenant after the date fixed as the end of the Lease 
and within a reasonable time after delivery of entire possession of the demised premises to Landlord. 
 
b. In the event of a sale of the land and building or leasing of the building, of which the demised 
premises form a part, Landlord shall have the right to transfer the security deposit to the vendee or 
lessee, and Landlord shall thereupon be released by Tenant from all liability for the return of such 
security; and Tenant agrees to look to the new landlord solely for the return of said security; and it is 
agreed that the provisions hereof shall apply to every transfer or assignment made of the security to a 
new landlord.  Tenant further covenants that it will not assign or encumber or attempt to assign or 
encumber the moneys deposited herein as security and that neither Landlord or its successors or 
assigns shall be bound by any such assignment, encumbrance, attempted assignment or attempted 
encumbrance. 
 
44. RIDER: 
 
a. Any rider attached hereto and duly executed by initializing or signing by the Landlord and 
Tenant shall be deemed incorporated herein and made a part hereof.  In the event that any provision 
contained in said rider is inconsistent with the printed provisions of this Lease, the provision 
contained in said rider shall supersede said printed provision of the Lease. 
 
IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the day and year 
first above written. 
 
WITNESS:     LANDLORD:  
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________________    GENESEE BROOK, LLC 
       
 
________________    BY: __________________________ 
Date        
 
WITNESS:     TENANT: 
       
_________________             
       
 
_________________    BY: __________________________ 
Date       


